
25 March 2020 

 

 

Newsletter 
 

 

 

EMPLOYERS BEWARE: PAYMENT 

DURING COVID-19 BUSINESS CLOSURE 

 

As the number of cases of coronavirus disease (COVID-19) reported in Thailand dramatically 

increases, many employers are preparing and implementing policies in response to the 

outbreak. These policies involve numerous labour law issues. On 22 March 2020, the Thai 

government announced mandatory measures to contain the spread of the coronavirus. As a 

result, many places of businesses including, amongst others, educational institutions, 

entertainment venues, health facilities and shopping malls in Bangkok and surrounding 

provinces must be closed until 12 April 2020. 

 

Due to this unprecedented situation, many employers are contacting us to seek guidance on 

how to implement their policies and measures in a way that is consistent with Thai labour law. 

This article will provide a brief overview on what employers’ obligation are in terms of wage 

and salary payments during this crisis.    

 

Are employers required to pay wages during a business closure due to COVID-19? 

 

Generally, employees who are not working are not entitled to wages. This is known as the “no 

work, no pay” principle. However, the Labour Protection Act B.E. 2541 (1998) (the “LPA”) may 

impose payment obligations on employers. In this regard, Section 75 of the LPA, which was 

recently amended in 2019 is important. According to Section 75 of the LPA, where it is necessary 

for an employer to temporarily cease its business operation, wholly or in part, for a cause of 

significance’, but not a ‘force majeure’ event, the employer must pay to employees at least 75 

percent of their current wages throughout the cessation period.   

 

• Cause of Significance 

 

In general, ‘cause of significance’ under Section 75 of the LPA should be considered as referring 

to all causes significantly impacting on an employers’ business activities and causing the 

employer to be unable to operate its business as usual. 

 

A temporary suspension of business due to the coronavirus outbreak or a government directive 

(e.g. mandatory quarantines or closure of business) would be regarded as a “cause of 

significance” under Section 75 of the LPA. As a result, the affected employer is excused from 

the obligation to pay wages in full under an employment contract but is still required to pay 75 

percent of the wages during the period of temporary closure of the business at the place and/or 

using the payment method as previously agreed or implemented under the employment contract 

or work rules. However, this payment is not considered as wages under the LPA (Supreme Court 

Decision No. 7675/2548). 

 

We note that the Office of the Council of State provided legal opinion No. 275/2552 stating that 

the definition of ‘wages’ as defined by the Social Security Act B.E. 2533 (1990) (the “SSA”) 

differs from the definition given by the LPA, and the payment under Section 75 of the LPA falls 

within the definition of ‘wages’ defined by the SSA.  Employees are therefore required to remit 

their social security contributions in accordance with the SSA based on the payment they 

receive under Section 75 of the LPA on monthly basis.  

 

Key Contacts 
 

 

 

 

 

 
 

Chatchai Inthasuwan 

TEL+66-2-009-5000 Ext. 3401 

chatchai.i@mhm-global.com  

 

 

 

 

 

 

 

Ittirote Klinboon 

TEL+66-2-009-5000 Ext. 3403 

ittirote.k@mhm-global.com 

 
 

 

 

 

 
 

Nathee Silacharoen 

TEL+66-2-009-5000 Ext. 3404 

nathee.s@mhm-global.com 

 

 

 

 

 

 

 
 

Ratthai Kamolwarin 
TEL+66-2-009-5000 Ext. 3404 

ratthai.k@mhm-global.com 

 

 

 

 

 

 

 

 

Supalerk Rugsarigorn 
TEL+66-2-009-5000 Ext. 3404 

supalerk.r@mhm-global.com 

 

 
 
 

 

mailto:nathaorn.y@mhm-global.com
mailto:thitiyapa.b@mhm-global.com
mailto:thitiyapa.b@mhm-global.com


In addition, before implementing Section 75 under ‘cause of significance’, the affected employer 

must give written notice to employees and the Labour Inspector at least three days prior to the 

date of temporary closure or suspension of business. 

 

• Force Majeure 

 

Whether a business closure during the Covid-19 situation is a cause of significance or a force 

majeure event is still debatable. Some may argue that either the outbreak or a related 

government directive may be considered as a ‘force majeure’ event which means that employers 

are not required to pay wages during the temporary closure of or suspension of business.   

 

Since the LPA does not define ‘force majeure’, the general definition of ‘force majeure’ under 

Section 8 of the Thai Civil and Commercial Code (the “CCC”) will apply.  

 

In order to trigger ‘force majeure’ which allows employers not to pay wages to employees under 

Section 75 of the LPA, there must be a causal link between the ‘force majeure’ event and the  

employers’ temporary closure or suspension of business. Moreover, an employer may be 

required to show that they made reasonable efforts to mitigate against the effects of the ‘force 

majeure’ event, and notwithstanding the mitigation, operation of the business is impossible or 

impractical.  

 

Recently, the Director-General of the Department of Labour Protection and Welfare gave a brief 

opinion during a media interview that a government directive on mandatory closure should be 

considered as ‘force majeure’ event, which would mean that employers would not be obliged 

to pay wages to employees. It is important to note that the Director-General’s opinion is not 

legally binding, and that this opinion may not be followed by the Labour Court.  

 

However, there is a high possibility that the Labour Court will interpret the law narrowly and 

therefore apply ‘force majeure’ in very limited situations. For example, when an affected 

employer’s office is forced to close due to a government directive but due to the nature of the 

work, other options are still available, such as to work from an alternative location. In this 

situation the Labour Court may consider that the business operation of the employer is possible  

despite the situation involving the mandatory closure of the business. It is important to note 

that there is no guidance available on how to apply Section 75 of the LPA and how to distinguish 

between ‘cause of significance’ and ‘force majeure’. This will be a matter of judgement for the 

Labour Court with every case depending upon its own facts. As a result, there will always be 

some level of legal risk when the employer implements Section 75 (paying reduced wages) or 

force majeure (not paying wages). We would therefore recommend obtaining legal advice 

before implementing Section 75 of the LPA or taking action in the case of a ‘force majeure’ 

event so that you will not breach your obligations under Thai labour law. 

 

Is there any alternative approach available in this situation? 

 

As an alternative to applying Section 75 of the LPA, employers may offer alternative deployment 

or work arrangements with employees, such as taking paid annual leave or leave without pay, 

when it is unavoidable due to temporarily closure or suspension of business. 

 

• Annual Leave  

 

Notwithstanding the coronavirus outbreak, according to Section 30 of the LPA, paid annual 

leave may be fixed for an employee in advance by an employer. Therefore, employers may first 

ask employees to voluntarily take annual leave, or may unilaterally fix the period of annual leave 

of each employee during the closure or suspension of the business.  

 

• Leave without Pay 

 

Employers may offer a leave without pay program to employees. If the employees agree on a 

voluntary basis, to take leave without pay, the 'no work, no pay' principle will directly apply. 

Subject to the agreed term of the leave without pay program, employers may agree to pay 

partial salary or other benefits at a rate lower than that specified in Section 75 of the LPA (75 

percent of wages) during the agreed period, and employees may accept the terms of the 

program.  
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• Voluntary Pay Cut Program 

 

Although some businesses are not forced to close, due to the significant commercial impact 

being felt globally by the coronavirus outbreak, business realities may demand that employers 

are forced to implement a voluntary pay cut program to lower pay by reducing wages and/or 

reducing the working hour/day in order to stay in business during this difficult period. Since the 

Program constitutes a change in working conditions, it cannot be enacted without each 

employee’s prior consent or without an agreement with a labour union (if any). However, 

employers cannot reduce wages to a level which is lower than the applicable minimum wage 

rate.  

 

Since policies/measures taken by employers during this crisis could result in various labour 

issues and it is impossible to lay down guidelines applying to all cases, we then advise 

employers to keep themselves informed of any developments and new regulations as may be 

announced during this time. 
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